restrictions to the free movement of services and how these may be justified. Lastly, the Services Directive is briefly introduced, as it forms one example from EU law that the EAC might not necessarily want to fully emulate.
The Freedom to Provide Services: Treaty Basis
The freedom to provide services is laid down in Article 56 TFEU:
Within the framework of the provisions set out below, restrictions on freedom to provide services within the Union shall be prohibited in respect of nationals of Member States who are established in a Member State other than that of the person for whom the services are intended.4
Article 57 TFEU adds that:
Services shall be considered to be "services" within the meaning of the Treaties where they are normally provided for remuneration, in so far as they are not governed by the provisions relating to freedom of movement for goods, capital and persons. (. . .) Without prejudice to the provisions of the Chapter relating to the right of establishment, the person providing a service may, in order to do so, temporarily pursue his activity in the Member State where the service is provided, under the same conditions as are imposed by that State on its own nationals.
As with the other freedoms, Article 56 and 57 TFEU only provide a very general outline. As a result, it was up to the CJEU to further develop several key issues, including the concept of a service itself, the demarcation between services and establishment and the question of who is allowed to rely on the freedom to provide services.
The Concept of a Service
Services are defined in the Treaty as all economic activities that are normally provided for remuneration and that are not covered by the other freedoms.
The definition of a service therefore turns on two points: 1) what counts as an economic activity for remuneration and 2) what distinguishes a service from the other freedoms, especially from establishment?
An Economic Activity for Remuneration
To qualify as a an economic activity it suffices that an activity is normally done in return for some form of consideration.5 This consideration may be very little and does not even have to be in money, nor is it required that the service provider seek to make a profit.6 The CJEU has also found that the consideration itself does not have to be paid by the person receiving the service. The only thing that matters is that the provider receives some form of consideration, not who pays it.7 Consequently, the consideration may also be paid by a third party, including by the state. This is a particularly important extension of the concept of a service. It means that all kinds of semi-public services, such as healthcare or education, that are provided by private parties but paid for by the state or public insurance schemes, may fall under the free movement of services.8 Even these sensitive political areas, therefore, have to comply with the EU rules on free movement, and may in principle not restrict foreign providers. Only where an activity is fully provided by the state itself, such as in the case of public schools run by the government, it does not constitute a service and therefore falls outside the scope of free movement law.9 More generally, the moral dubiousness or political sensitivity of an activity does not remove it from the scope of Article 56 TFEU. As long as an activity is legal and normally provided for remuneration, it qualifies as a service.10 Consequently, the case law on services reaches some of the more contested 5 See and/or colorful outer reaches of human activity, including abortion, gambling and prostitution.11 Grogan, for example, concerned students handing out information on UK abortion clinics in Ireland. At that time, abortions were illegal in Ireland, as was going abroad for an abortion. This prohibition was based on a moral conviction widely shared by the Irish population, and was laid down in the Irish constitution, yet the large majority of other Member States allowed abortion.12 Sidestepping the fierce debate on the morality of abortion, the CJEU focused on legality and remuneration to determine if abortion qualified as a service:
Whatever the merits of those argument on the moral plane, they cannot influence the answer to the national court's first question. It is not for the Court to substitute its assessment for that of the legislature in those Member States where the activities in question are practised legally.13
Abortion was a 'medical activity which is normally provided for remuneration' and was 'lawfully practiced in several Member States' , and therefore qualified as a service.14 As the relation between the students and the economic activity of the abortion clinic was too remote, however, in this particular case the students could not rely on Article 56 TFEU, providing the CJEU an escape from this moral, legal and political dilemma.15 After this judgment, a Treaty protocol was adopted that provided legal protection to the Irish ban on abortion against free movement law, providing a targeted political solution without reducing the scope of Article 56 TFEU in general. The CJEU has been equally been unwilling to limit the scope of Article 56 TFEU based on the social or political sensitivity of certain services. In line with the other freedoms, therefore, the CJEU has developed a very broad definition of a service, and in doing so has greatly extended the scope of Article 56 TFEU. A great many activities qualify as services and therefore are in principle entitled to free movement. As we will see below, however, in return for this very broad concept of a service, the CJEU is often more lenient when assessing restrictions on services in more contested areas.
Distinguishing Services from Other Freedoms: Temporary Nature
Article 57 TFEU provides that an activity only qualifies as a service where it is not covered by one of the other freedoms. The primary difficulty in this regard is to distinguish services from establishment.19 Say for example that a Spanish architect moves to Austria for four months to assist in a large building project, renting a turn-key office space for the duration of his stay. Is he 'merely' a provider of services or has he established himself in Austria?
The essential difference between services and establishment is the temporary nature of the activity. Services are intended to be temporary and limited in time. Establishment, on the other hand, is intended to be more permanent and open-ended. Yet in practice it can be difficult to differentiate between the two. The leading, if not always conclusive, judgment on the difference between services and establishment is Gebhard, which concerned a German lawyer working in Italy.20 On determining whether Gebhard had established himself in Italy or had remained a service provider the CJEU held the following:
As the Advocate General has pointed out, the temporary nature of the activities in question has to be determined in the light, not only of the duration of the provision of the service, but also of its regularity, periodicity or continuity. The fact that the provision of services is temporary does not mean that the provider of services within the meaning of the Treaty may not equip himself with some form of infrastructure in the host Member State (including an office, chambers or consulting rooms) in so far as such infrastructure is necessary for the purposes of performing the services in question.
However, that situation is to be distinguished from that of Mr Gebhard who, as a national of a Member State, pursues a professional activity on a stable and continuous basis in another Member State where he holds himself out from an established professional base to, amongst others, nationals of that State. Such a national comes under the provisions of the chapter relating to the right of establishment and not those of the chapter relating to services.21
In our example of the Spanish architect moving to Austria, therefore, the architect would still qualify as a service provider. At the same time, Gebhard does not mean that the provision of a service can never last for a very long time. In Schnitzer, for example, a Portuguese company carried out plastering in Germany for almost three years but still qualified as a service provider:
Thus, 'services' within the meaning of the Treaty may cover services varying widely in nature, including services which are provided over an extended period, even over several years, where, for example, the services in question are supplied in connection with the construction of a large building. Services within the meaning of the Treaty may likewise be constituted by services which a business established in a Member State supplies with a greater or lesser degree of frequency or regularity, even over an extended period, to persons established in one or more other Member States, for example the giving of advice or information for remuneration.
(. . .)
It follows that the mere fact that a business established in one Member State supplies identical or similar services with a greater or lesser degree of frequency or regularity in a second Member State, without having an infrastructure there enabling it to pursue a professional activity there on a stable and continuous basis and, from the infrastructure, to hold itself out to, amongst others, nationals of the second Member State, is not sufficient for it to be regarded as established in the second Member State.22
No simple criterion or clear time limit exists, therefore, yet the establishment of infrastructure seems to be of particular importance for crossing the thin line between services and establishment.23 Because of the grey area between both freedoms, it may in some cases be difficult to predict which of the two applies. Considering the significant convergence between the freedoms, however, it will usually also not make a real difference, in terms of outcome, which freeform applies.24 Sometimes, the CJEU does not even deem it necessary to choose between services and establishment, and simply applies both.25
Who may Rely on Article 56 TFEU?
Once something qualifies as a service, the question remains which individuals are entitled to rely on Article 56 TFEU to demand the free movement of this service. When Article 56 TFEU was drafted, the scenario envisioned was that of a service provider traveling to a customer in another Member State. It would then be the service provider that would rely on Article 56 TFEU to contest any restrictions to her free movement. Germany and France, where they inter alia received some medical treatment. Because they had received services there, they could rely on the free movement of services to challenge Italian laws restricting the export of foreign currency:
It follows that the freedom to provide services includes the freedom, for the recipients of services, to go to another Member State in order to receive a s service there, without being obstructed by restrictions, even in relation to payments and that tourists, persons receiving medical treatment and persons travelling for the purpose of education or business are to be regarded as recipients of services.28
As a result of this landmark judgment, all individuals that travel to another Member State and receive some kind of services may rely on the free movement of services.29 Moreover, any national entities that provide a service to such visitors from other Member States may also rely on Article 56 TFEU. For example, if a group of Luxemburgish tourists come to Amsterdam and take a tour on a canal boat, both these tourists and the operator of the canal boat fall under the scope of the free movement of services, and can hence rely on Article 56 TFEU to challenge any restriction they may encounter.30 As most people that travel to another Member State will receive at least some services, such as transport, lodging or restaurant services, this line of case law has greatly expanded the scope of Article 56 TFEU.
At the same time, the scope of the freedom to provide services does have its limits. To begin with, Article 56 TFEU only applies where a cross-border element is present. Purely internal situations, such as a small Hungarian law firm providing legal advice to a local Hungarian company, are not covered by the freedom to provide services.31 Four possible cross-border scenarios can be envisioned.32 Firstly, the service provider may travel to another Member No discrimination is therefore required, the criterion only being if there is a chance that a national measure will make it more difficult to provide or receive cross-border services.41 Importantly, this concept also covers any national rule that creates a so-called 'double burden' by replicating safeguards already in place in the home state of the service provider. Consequently, Member States may in principle not impose their own regulations on a foreign service provider on points where the provider is already regulated by its home state.42 Otherwise, the mere duplication of national rules and requirements would in itself already restrict free movements, such as a free lance pilot that would have to make training hours in five different Member States. Article 56 TFEU not only provides service providers the right to enter and reside in the Member State, but also to bring all staff they use for providing the service, including Third Country National (TCN) staff.43 Accidentally, this inclusion of free movement rights for service providers and their staff also means that, if the UK wants to retain the free movement of services after Brexit, they would indirectly also accept a significant amount of free movement of persons.
Although the scope of the prohibition under Article 56 TFEU, therefore, is at least as broad as that under Article 34 TFEU concerning goods, the CJEU has not extended the Keck exception to services. freedoms, the main legal debate takes place over the issue of justification, not so much over the existence of a restriction itself.
Justifications of Restrictions on the Free Movement of Services
As with the other freedoms, a restriction on Article 56 TFEU can be justified if it serves a legitimate aim in a proportionate manner.45 For services as well, the legitimate aims allowed under Article 51 and 52 TFEU have been judicially complemented by an open category of rule of reason exceptions. 46 Under the rule of reason, the CJEU has already accepted a great variety of aims that may justify a restriction, including consumer protection,47 cultural policy,48 preventing abuse of free movement of services,49 professional rules protecting the recipient of services,50 or the right to take collective action for the protection of the workers of the host State against possible social dumping. 51 The one main limit is that purely economic aims, such as safeguarding revenue or protecting a certain economic sector, cannot form legitimate aims under the rule of reason.52 In addition, as in the case of goods, the orthodox doctrine holds that directly discriminatory measures can only be justified under Treaty-based exceptions, whereas the rule of reason can only justify indistinctly applicable measures. 53 One of the main perculiarties in the justification of services, however, is the variation in leeway offered to Member States depending on which service is at stake. This leeway is especially granted via a more relaxed application of the proportionality test, which requires that a restriction is both suitable and necessary to achieve its objective.54 These open criteria allow the court to increase or reduce its scrutiny, which in turn allows the CJEU to tweak the formally one-size-fits-all free movement test for different services. In more economic or standard commercial areas, and therefore the majority of cases, the application of the proportionality test is usually very strict, for instance requiring Member States to proof that there really was no less restrictive alternative. 55 In more sensitive areas, the CJEU sometimes satisfies itself with a more limited review, merely checking if the national measure is not manifestly inappropriate. 56 The clearest example of the significant leeway the CJEU can create for Member States, whilst formally remaining within the standard internal market test, can be found in the context of gambling, where Member States have received all but a carte blanche to regulate games of chance.57 This variation in scrutiny allows for the necessary flexibility in such a diverse field as services, but of course also comes at a cost of legal certainty.
12.7
The Services Directive
The negative integration achieved through Article 56 TFEU as set out above has also been complemented by positive integration, i.e. by EU legislation harmonizing national laws.58 Of significant importance has been the sectoral legislation, which regulated particular fields such as telecommunication, energy or financial services, the discussion of which is beyond the scope of this Chapter.59
In 2006, however, a general directive on services in the internal market was adopted, the Services Directive.60 This Directive became the subject of hitherto unprecedented levels of political contestation and protest, including French plumbers cutting of electricity to the holiday home of then internal market Commissioner Frits Bolkestein as they feared unfair competition from the dreaded 'Polish plumber' . 61 The main bone of contention was the 'country of origin principle' proposed by the Commission, which basically required mutual recognition of home state control. Such mutual recognition would remove many obstacles in one fell swoop, but was also perceived as undermining national protection of workers and service providers.
Under intense political pressure, the final Directive was severely watered down, many services excluded from its scope, and the country of origin principle scrapped. 62 The resulting Directive does not add very much in terms of substantive free movement rights, as the key Article 16 on free movement largely repeats Article 56 TFEU. Nevertheless, the Services Directive has affected the application of the free movement of services and also provides several relevant procedural rights to service procedures in terms of administrative simplification and cooperation.63 Overall, however, the Directive is far from a success, and the EAC could certainly learn both from the botched political process and the eventual watered-down compromise. For example, one could first aim for the more limited but pragmatic objective of administrative simplification and cooperation alone, before trying any more radical steps such as introducing a country of origin principle.
The Freedom of Establishment
Article 49 TFEU contains the right to freedom of establishment, allowing natural and legal persons to establish themselves in other Member States:
Within the framework of the provisions set out below, restrictions on the freedom of establishment of nationals of a Member State in the territory of another Member State shall be prohibited. Such prohibition shall also apply to restrictions on the setting-up of agencies, branches or subsidiaries by nationals of any Member State established in the territory of any Member State. Freedom of establishment shall include the right to take up and pursue activities as self-employed persons and to set up and manage undertakings, in particular companies or firms within the meaning of the second paragraph of Article 54, under the conditions laid down for its own nationals by the law of the country where such establishment is effected, subject to the provisions of the Chapter relating to capital.64
Article 54 TFEU then further clarifies the concept of a company or a firm:
Companies or firms formed in accordance with the law of a Member State and having their registered office, central administration or principal place of business within the Union shall, for the purposes of this Chapter, be treated in the same way as natural persons who are nationals of Member States.
'Companies or firms' means companies or firms constituted under civil or commercial law, including cooperative societies, and other legal persons governed by public or private law, save for those which are non-profit-making.
As a counterpart to the freedom to provide services, which is temporary in nature, establishment concerns a more permanent economic activity in another Member State. In the words of the CJEU, it allows an entity to 'participate, on a stable and continuous basis, in the economic life of a Member State other than his State of origin. '65 Article 49 TFEU covers both private individuals (the self-employed), and the legal persons as defined in Article 54 TFEU. Moreover, it covers both primary and secondary establishment, which means that it not just enables one to move completely to a new state to start a new company, but also to set up a second office or to create agencies, branches or subsidiaries in another Member State whilst keeping the primary company in the own Member State.66 As with services, however, activities connected with the exercise of public authority are excluded. 67 Just as the free movement of services, the freedom of establishment provides a right to market access and residence which also includes family members.68 Member States, therefore, are in principle prohibited to adopt any measures that restrict natural or legal persons from primary or secondary establishment.69 The justification of any such restrictions, as indicated above, is very similar to that of the free movement of services, requiring a legitimate aim that is pursued in a proportionate manner. 70 One major debate unique to the freedom of establishment concerns the seat of undertakings and the freedom of companies under EU law to change their seat. In part this debate is caused by the fact that some Member States follow the real seat doctrine, whereas others follow the incorporation doctrine to determine the seat. So what happens, for example, if a company first establishes its real seat in Member State A, which follows the real seat doctrine, but then wants to move its seat to Member State B, which follows the incorporation doctrine, by merely incorporating its new seat in Member State B whilst keeping its real seat in Member State A? Although the case law is not fully clear yet, so far it seems that Member States remain free to determine which connecting factor they take into account for determining the initial seat as well as the connecting factor they require for maintaining a seat.71 For the EAC this question may become relevant as well, if differences in incorporation doctrines exist between Partner States, and if companies would increasingly start to use the freedom of establishment, for example for tax purposes. 
